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APPEAL FROM THE UNITED STATES DISTRICT 


COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This cause came to be heard in the United States District Court 
for the District of Columbia, Civil Action No. 570-59, in a 

in controversy exceeded, exclusive of costs and interest, the sum of 
Three Thousand ($3, 000.00) Dollars. A timely notice of appeal was filed 
and served after entry of judgment below. (J. A. 11). This Court has 
jurisdiction by virtue of 28 U.S.C. 1291. 


ch the matter 


STATEMENT OF THE CASE 


The judgment appealed from arises out of an action for breach 
of contract. 

On February 17, 1956, the plaintiff entered into a written 
contract of employment (J. A. 3) with the defendant, which contract pro- 
vided for the employment of the Plaintiff by the Defendant to extend from 
March 1, 1956 until March 1, 1958. 

The plaintiff contends that the original contract (J. A. 3) was 
extended by the parties for a period of one year, to expire March 1, 1959 
and that at the time of his dismissal in February of 1959, there was then 
due him under the provisions of said contract (J. A. 3), the sum of 
$4,000.00. The defendant maintains that the contract of employment 
(J. A. 3) was never extended beyond March 1, 1958. The contract of 
employment (J. A. 3) specifically provides that no modification of this 
contract shall be effective unless the same shall be reduced in writing 
and signed by the parties hereto. The modification referred to in the 
writing should include a written agreement extending the period of employ- 
ment and the defendant denied that there was any contract between the 
parties. In a trial before Judge Keech the Court ruled'(J. A. 9) that there 
was a valid contract between the parties and entered judgment in favor of 
the plaintiff against the defendant in the sum of $3, 219. 29 representing 
the amount due the plaintiff as of February 9, 1959, together with 
interest from February 28, 1959 (J. A. 9). 


STATEMENT OF POINTS 


1. The contract of employment entered into between the parties 
was in force from March 1, 1956 until March 1, 1958 but wasnot in force 
from March 1, 1958 until March 1, 1959. 

2. There was no agreement reduced to writing according to 
the terms of the original agreement which extended the contract for one 
year. 


3. A purported resolution of the Board of Directors was insuf- 
ficient to extend the term of employment. 

4. Any extension of the agreement between the parties was a 
modification of the contract and as such had to be reduced in writing and 
signed by the parties in order to be effective as provided for in the original 
agreement (J. A. 3) entered into between the parties. 


SUMMARY OF ARGUMENT 


There was error in deciding that a contract of employment 
between the parties can be extended by a resolution of a meeting of the 
Board of Directors when the original contract of employment (J. A. 3) 
between the parties specifically provides that any modification of the 
agreement must be reduced to writing and signed by the parties. The 
appellant argues that an extension of the contract is a modification within 
the meaning of the provisions of the contract (J. A. 3) and further that it 
was the intention of the parties that any extension of the contract be 
reduced to writing which did not take place in this situation. 


ARGUMENT 


The essentials of a binding contract of employment include 
definiteness or certainty as to parties, nature and extent of service and 


compensation, 35 American Jurisprudence, Master and pale Section 


10. These essentials are lacking in the matter under consideration. 
Although there was a contract in existence from March 1, 1956 until 
March 1, 1958 (J. A. 3) there was no binding contract after March 1, 
1958 which was definite and specific as to the nature and extent of the 
services to be performed and the compensation to be received. 

Although the appellee would argue that the word "modification" 
jn the contract (J. A. 3) is synonymous with the word "amendment" and 
has no bearing on an extension of the contract, andtherefore| the extension 
of the contract did not have to be reduced to writing, as indicated in 
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Black's Law Dictionary, Fourth Edition, p. 1155, “modification” is not 
exactly syaonymous with"amendment" for the former term denotes some 
minor change in the substance of the thing, without reference to its 

improvement or deterioration thereby, while the latter word imports an 


amelioration of the thing (as by changing the phraseology of an instrument, 
so as to make it more distinct or specific) without involving the idea of 
any change in substance or essence. Black's Law Dictionary, Fourth 
Edition, p. 1155 also points out that the word modify means enlarge 

and extend (See State v. Lincoln, 133 Minn. 178, 158 N.W. 50, 52; 

U.S. v. Felder, D.C. NY., 13 F. 2d 527.) 

The word "modification" which appears in the original contract 
(J. A. 3) between the parties is applicable to any enlargement or exten- 
sion of the contract. To limit the word "modification" to a change or 
amendment is construing the word in a highly limited sense. It was the 
intention of the parties when they provided for the provision as to "modi- 
fication" (J. A. 3) that an extension of the contract or an enlargement of 
its terms would have to be reduced to writing in the same manner as would 
any change or amendment. 

It has been held that the word "modify" must be construed as 
synonymous with enlarge and extend. See State v. Lincoln, 158 N. W. 50, 
52, 133 Minn. 178. The appellant contends that although the case cited 
above is dissimilar from the instant fact situation nevertheless when the 
contract under consideration provided for a modification this included 
an extension of the contract which had to be reduced to writing but which 
was not reduced to writing in this instance. 

It has also been held in other connections that the word "modify" 
can be construed to mean the same as "increase". See McGoldrick Lumber 
Co. v. Benewah County, 35 P. 2d 659, 662, 54 Idaho 704 and Louisiana 
Western R. Co. v. Crossman's Heirs, 35 So. 784, 785, 111 La. 661. 
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Although the courts in the above indicated cases were not dealing with 
employment contracts, discussion indicates that the word “modify” has 

a broader scope and when the contract of employment (J. A. 3) in the 
instant case sets out that no modification of this contract shall) be 
effective unless the same shall be reduced in writing and signed by the 
parties hereto, the increase in the time period from two years to an 
additional year would be applicable and as such should have been reduced 
to writing. 


It has also been held that to "modify" is to make different by 
change of quality. See Cross v. Nee, D.C. Mo., 18 F. Supp. 589, 594. 
Further that "modify" means to make somewhat different. See Von Damm 
v. United States, Cust. and Pat. App., 90 F. 2d 263, 268. Is not an 
extension of a contract of employment changing the quality by changing 
- the duration of its terms? Surely, a resolution of the Board of Directors 


cannot be considered a sufficient setting forth in writing so ag to extend 
the contractual period and comply with the applicable provisions of the 


employment contract. 
CONCLUSION 


It is respectfully submitted that the decision of the United States 
District Court for the District of Columbia be reversed. 
Respectfully submitted, 


PAUL J. MASON 
800 Sheraton Building 
711 14th Street, N. W, 
Washington 5, D. C. 
Counsel for Appellant . 
OF COUNSEL: 


LEVITAN, MASON & WEINSTEIN 


FINDINGS OF FACT, CONCLUSIONS OF LAW 
AND JUDGMENT 


NOTICE OF APPEAL 
PLAINTIFF'S EXHIBIT NO. TWO 


PLAINTIFF'S EXHIBIT NUMBER FOUR 


(EXCERPTS FROM) 


IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


NO. 15,927 


GENERAL CREDIT, INC., 
Appellant, 


Vv. 


HAZEN B. HAM, 
Appellee. 


JOINT APPENDIX 


APPEAL FROM THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


[Filed February 26, 1959] 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


HAZEN B. HAM 
Saigon Road 
McLean, Virginia 


oe 


Plaintiff 
vs. 


GENERAL CREDIT, INC., a corp. 
1329 E Street, N. W. 
Washington 4, D. C. 


Civil Action No. 570-'59 


ee 08 08 88 08 8 0e ef ef 8 


Defendant 


COMPLAINT 
(BREACH OF CONTRACT) 

1. The matter in controversy exceeds, exclusive of costs and interests, 
the sum of Three Thousand ($3, 000. 00) Dollars. 

2. On or about February 17th, 1956, plaintiff Hazen B. Ham entered 
into a contract of employment with the defendant General Credit, Inc., a 
corporation, said contract to be in force from March 1, 1956 until March 1, 
1959. 

3. Under the provisions of the contract, a copy of which is attached 
hereto and made a part hereof, together with the agreement setting forth a one 
year extension period,| the plaintiff was guaranteed a2 minimum annual salary 
of Fifteen Thousand ($15,000.00) Dollars. In the event four (4%) per cent of 
the net income of the company before taxes, added to the sum of Twelve 
Thousand ($12, 000. 00) Dollars should exceed the guaranteed minimum of 
Fifteen Thousand ($15,000.00) Dollars, then the plaintiff would be entitled to 
the higher rate of compensation. 


4. On February 9, 1959, approximately 19 days before the expiration 
date of the contract, plaintiff was informed that his employment was terminated. 
Up to that date plaintiff had received a total of Eleven Thousand ($11, 000. 00) 
Dollars in salary from the defendant, and thereafter a check was forwarded 


by the defendant in the sum of $273.99, the endorsement of which would 
have constituted a full release of any claims to which the plaintiff was 
entitled, as a result of which the said check was returned to the defendant. 
5. Plaintiff has demanded that the defendant remit to a 
Four Thousand ($4, 000. 00) Dollars, representing the minimum amount due 
to the plaintiff under the provisions of said contract, but the defendant re- 
fuses to comply with the demand. 
WHEREFORE, plaintiff, demands judgment against the defendant, 
General Credit, Inc., a corporation, in the sum of Four Thousand ($4, 000. 00) 
Dollars together with interest and costs of this suit. 


/s/ Fred C. Sacks 


Fred C. Sacks 
Attorney for Plaintiff 
505 Washington| Building 
Washington 5, D. C. 


m the sum of 


AGREEMENT 


This contract and agreement made and entered into as of the 1st 
day of March, A. D. 1956, by and between GENERAL CREDIT, INC., 
a corporation incorporated under the laws of the State of Delaware and 
having a place of business in the City of Washington, in the District of 
Columbia, hereinafter called the "employer", and HAZEN B.| HAM, of 
Manchester in the State of Connecticut, hereinafter called the 'employee" 
WITNESSETH: 
In consideration of the mutual promises and agreements herein 
contained, the parties hereto agree as follows: 
1. General Credit, Inc., agrees to employ said Hazen B. Ham as 


executive vice president of the company, in general charge of the manage- 


ment of the same, or in such other capacity as it may from time to time 
designate or direct, for the period of two (2) years from March 1, 1956. 
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2. The company agrees to pay to said employee, as compensation 
an annual salary of Twelve Thousand Dollars ($12, 000. 00) payable weekly 
or bi-weekly, at the option of the company together with a bonus, to be 
determined and paid, at the expiration of the company’s fiscal year at 
the rate of 5 per cent (5%) of the net income of the company before taxes 
for the first year of the term of this contract, and 4 per cent (4%) for the 
second year, PROVIDED, HOWEVER, that the total compensation of the 
employee shall not be less than Fifteen Thousand Dollars ($15, 000. 00) 
per year. During the period the employee shall be engaged in relocating 
his residence in or near the City of Washington, the company will pay the 
employee toward his living expenses a sum not to exceed twenty-five 
dollars per week, for a period of four months from the date hereof. The 
company will also pay during the two-year life of this agreement, premiums 
upon a policy of term life insurance insuring the life of the employee in 
the sum of Ten Thousand Dollars ($10, 000. 00). 

3. The employee accepts said employment during said period and 
agrees to perform the services required of him to the satisfaction of the 
employer, to devote his time, labor and skill, and give his attendance 
and best endeavors exclusively to the business of the employer, and to the 
best of his ability, work for the interest, profit and advantage of the 
employer. 

4. From and after the termination of this agreement or at the 
expiration hereof,’ the employee agrees that he will not for a period of 
one year after such termination, within the District of Columbia or within 
a radius of twenty miles of any city or town in which the company shall 
have a place of business over which the employee shall have had supervision, 
engage in the loan, small loan, finance or any related business in the 
capacity of employee, manager, representative or in any other capacity 
either as agent, employee, owner or officer, directly or indirectly. The 


employee agrees not to copy or use or disclose directly or indirectly 


lists of customers and dealers, advertising material or other information 
made available to him by the employer. 


5. No modification of this contract shall be effective unless the 
same shall be reduced in writing and signed by the parties hereto. 

IN WITNESS WHEREOF, said General Credit, Inc. , has caused 
these presents to be executed in its name and on its behalf and its corporate 

’ geal to be hereunto affixed by Arnold S. Soforenko, its vice president and 
secretary thereunto duly authorized, and said Hazen B. Ham has hereunto 
affixed his hand and seal this 17th day of February, A.D. 1956. 
GENERAL CREDIT, INC. 


By /s/ Arnold $. Soforenko 
Vice President|/and Secretary 


/s/ Hazen B. ae 
Hazen B. m 


eee 


[Filed March 19, 1959] 
IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 
Civil Division 
HAZEN B. HAM 
Saigon Road 
McLean, Virginia 


Plaintiff 
vs. 5 Civil Action No. 570-'59 


GENERAL CREDIT, INC. 
a corporation 

1329 E Street, N. W. 

Washington 4, D. C. 


Defendant 


ANSWER 
First Defense 


The Complaint fails to state a cause of action upon which relief can 

be granted. 
Second Defense 
1. The allegations of paragraph 1 of plaintiff's Complaint are 
admitted. 
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2. Defendant admits that on or about February 17, 1956, plaintiff 
entered into a contract of employment with defendant, but denies that said 
contract was in force from March 1, 1956 until March 1, 1959. 

3. Defendant admits that a certain "Agreement" (contract) was 
entered into between plaintiff and defendant and that the photostat copy 
annexed to plaintiff's Complaint is a copy thereof; defendant denies the 
existence and/or validity of any agreement which purportedly extends said 
"Agreement" for a period of one year; defendant further denies any guaranty 
to plaintiff as alleged in paragraph 3 of plaintiff's Complaint. 

4. Defendant admits the allegations of paragraph 4 of plaintiff's 
Complaint except that defendant denies that there was any contract in force 
between plaintiff and defendant and is without information sufficient to form 
a belief as to the motives of plaintiff in returning defendant's check. 

5. Defendant admits the demand of plaintiff and refusal of defendant, 
as alleged in paragraph 5 of plaintiff's Complaint, but denies that any 
amount was, or is, due plaintiff under the provisions of the alleged contract 
or any alleged extension thereof. 

Third Defense 

Plaintiff's claim to any bonus, guaranty or salary is barred by the 
Statute of Frauds, Title 12, Section 12-302 of the District of Columbia 
Code, as amended (1951 Edition) inasmuch as no extension or modification 
of the "Agreement" of February 17, 1956 between plaintiff and defendant 
which provided for a payment to be made more than one (1) year from such . 
purported extension or modification could be effective unless reduced to writing, | 
and signed by the party to be charged, i.e., the defendant. 

Fourth Defense 
Plaintiff's claim to any bonus, guaranty or salary by reason of a 


purported action of defendant's board of directors is insufficient to create 


an extension of the "Agreement" entered into between plaintiff and defen- 
dant on or about February 17, 1956, since paragraph 5 thereof specifically 
requires any modification thereof to be "reduced in writing and signed by 
the parties***. " 


Fifth Defense 

Defendant is informed and believes, and therefore alleges, that the 
meeting of the board of directors of defendant alleged to have been held 
May 8, 1957 at the Raleigh Hotel, Washington, D. C., was not duly 
called or constituted and that, therefore, all actions taken thereat are of no 
force and effect and are void; that even if said meeting was duly called and 
constituted, the resolution of the board of directors "RESOLVED to enter 
into an agreement" with defendant "to extend his present contract of 
employment, " but that no such agreement of extnesion was ever, in fact, 
entered into, nor could it be except by agreement reduced to writing and 
signed by plaintiff and defendant. 


Sixth Defenae 
(Affirmative ) 


If there was or is an agreement or contract extending the 
"Agreement" executed by plaintiff and defendant on or about February 17, 
1956, plaintiff forfeited his rights thereunder by reason of the provisions 
of paragraph 3 of said "Agreement" in that he wilfully failed and refused 
on and after January 13, 1959 to carry out the lawful orders of the board 
of directors and duly elected superior officers of defendant, did not per- 
form the services required of him to the satisfaction of the employer 
(defendant), and did not devote his time, labor and skill, and give his 
attendance and best endeavors exclusively to the business of the employer 
(defendant), nor did he to the best of his ability, work for the interest, 


profit and advantage of the employer (defendant). 


GENERAL CREDIT, INC. 


By: /s/ John C. Dalton, Jr., President 


__ By: /s/ John ©. Vato, 2 —__—_— 


John C. Dalton, Jr., President 
Defendant 


DISTRICT OF COLUMBIA, SS: 

John C. Dalton, Jr., being first duly sworn on oath deposes 
and says that he is the President of General Credit, Inc., named as defen- 
dant in the foregoing "Answer;"' that the matters and things set forth 
therein are true except those matters alleged to be upon information and 
belief and that as to these matters he believes them to. be true; and that he 
is duly authorized to make and execute the foregoing answer and this 
execution. 


/s/ John C. Dalton, Jr. 
John C. Dalton, Jr. 


Subscribed and sworn to before me this 19th day of March, 


1959. : /s/ Helen Lee 
Notary Public, D. C. 
My Commission Expires November 14, 1953 


/38/ Melville W. Feldman 
Melville W. Feldman, Esq. 
Attorney for Defendant 
1215 - 19th Street, N. W. 
Washington 6, D. C. 
STerling 3-3395 


CERTIFICATE OF SERVICE 


I certify that a copy of the foregoing "Answer" was mailed, 
postage prepaid, this 19th day of March, 1959, to Fred C. Sacks, Esquire, 
Attorney for Plaintiff, 505 Washington Building, Washington 5, D. C. 


/s/ Melville W. Feldman 
Melville W. Feldman, Esq. 
Attorney for Defendant 


[Filed May 31, 1960] 
FINDINGS OF FACT, CONCLUSIONS OF LAW AND JUDGMENT 


This action having come on for trial in open court upon 
the pleadings filed herein, and the Court having heard the testimony and 
received the evidence adduced at each trial together with the exhibits 
introduced on behalf of the plaintiff and the defendant, and having weighed 
the credibility of the witnesses who appeared to testify, the Court finds the 
following facts to have been established by the testimony: The plaintiff 
became the employee of the defendant corporation, as the result of the 
execution of a contract, the term of which was to commence on March 1, 
1956 and terminate on February 28, 1958. That on May 8, 1967, plaintiff 
and defendant entered into an agreement extending the existing contract for 
an additional period of one year which would have expired on February 28, 
1959, and that a memorandum of said extension was executed by the 
defendant and admitted into evidence by the plaintiff without objection from 
the defendant. That the plaintiff was the president of the defendant corpora- 
tion until January 13, 1959, at which time he tendered his resignation in 
consideration of the defendant corporation releasing him from the non- 
competitive clause contained in his contract of employment. (That on 
February 7, 1959, John Dalton, the then president of the defendant corpora- 
tion instructed the plaintiff to perform a certain duty which the plaintiff 


failed to comply with, and that on February 9, 1959, asa ee of the 


plaintiff's failure to perform said duty the plaintiff was dismissed from 

the employment of the defendant corporation. That prior to February 7, 
1959, there had been no complaints concerning the manner in| which the 
plaintiff had managed and conducted the affairs of the defendant corporation 
and that prior to said date no directives had been issued to the plaintiff with 
which he had failed to comply. The Court finds as a matter of fact that 
there was in existence a valid contract in full force and effect and that 

said contract would have expired on February 28, 1959, and that under 


the provisions of said contract the plaintiff was entitled to a minimum 
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compensation of $15,000.00 per year, that the plaintiff had performed 
the services required of him up to February 9, 1959, and that the defen- 
dant was justified in dismissing him on that date for failure to follow the 
specific instructions of the then president. 

The Court determines as a matter of ie that the contract 
executed by the plaintiff and defendant together with the extension agree- 
ment did not come within the purview of the Statute of Frauds, and that 
there was a valid and binding contract in existence between the plaintiff 
and the defendant, ‘and determines that the plaintiff is entitled to compen- 
sation at the rate of $15,000.00 per year computed on a daily basis up to 
and including the date of his dismissal, namely February 9, 1959. By 
reason of the findings of fact, and conclusions of law set forth, it is by 
the Court this 31st day of May, 1960 

ORDERED that judgment be entered in favor of the plain- 
tiff, Hazen B. Ham, against the defendant, General Credit, Inc., a cor- 
poration, in the sum of $3, 219. 29 representing the amount due the plaintiff 
as of February 9, 1959, together with interest from February 28, 1959. 


/s/ Richmond B. Keech 
Judge 


CERTIFICATE OF SERVICE 


A copy of the foregoing Findings of Fact, Conclusions of 
Law and Judgment was mailed this 25th day of May, 1960 to Melville 
W. Feldman, Esquire, Attorney for Defendant at 1215 Nineteenth Street, 
N. W., Washington 6, D. C. 


/s/ Fred C. Sacks 


1i 


NOTICE OF APPEAL 


Notice is hereby given this 30th day of June, 1960, that 
General Credit, Inc., a corp. hereby appeals to the United States Court 
of Appeals for the District of Columbia from the judgment of] this Court 
entered on the 31st day of May, 1960 in favor of Hazen B. Ham against 
said General Credit, Inc. 
LEVITAN, MASON & WEINSTEIN 


By /s/ Paul J. Mason 
Attorney for Defendant 


800 Sheraton Building 
711 14th Street, N. W., 
Washington, D. C. 


SERVE: 


Fred C. Sacks 
Attorney for Plaintiff 
505 Washington Building 
Washington, D. C. 


PLAINTIFF'S EXHIBIT NO 
TWO 


GENERAL CREDIT, INC 

Munsey Building 1329 E Street, N. W., 

Washington 4, D. C. 
NAtional 8-7272 


TO WHOM IT MAY CONCERN: 


I, Henry F. Harms, Assistant Secretary of General Credit,| Inc. , 

hereby certify that the following is a true and correct extract from the 
Minutes of the Meeting of the Board of Directors of General Credit, Inc., 
held on May 8th, 1957 at the Raleigh Hotel in Washington, D. C.: 
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"On motion made by Mr. Ferris, and seconded by Mr. 
Soforenko, it was|RESOLVED to enter into an agreement with Mr. Hazen 
B. Ham to extend his present contract of employment with the Company 
to include the period from February 28th, 1958 to February 28th, 1959 
on the same terms and conditions of the original contract. Mr. Ham, 
who was present, accepted the offer of the Company and agreed to the 
terms of the employment contract and the extension thereof." 

IN WITNESS WHEREOF, I have set my hand and affixed 
the Corporate Seal this 20th day of May 1957. 


/s/ H. F. Harms 
Assistant Secretary 


[Ss EA L] 


‘PLAINTIFF'S EXHIBIT NUMBER FOUR 


DALTON FINANCE, INC. 
Executive Offices 
3800 - 34th STREET 
Mount Rainier, Maryland 


JOHN C. DALTON, JR. Telephone 
President January 19, 1959 DEcatur 2-2367 


Mr. Hazen Ham 
General Credit, Inc. 
Munsey Building 
Washington, D. C. 


Dear Mr. Ham: 

Lam enclosing 2 copy of the minutes of the special 
meeting of the board of directors of General Credit, Inc. held January 
13, 1959. 

Please check the minutes over carefully and inform me 
immediately if you feel the minutes do not accurately reflect the business 
that was transacted at the meeting. 
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/ Sincerely yours, 
DALTON FINANCE, INC. 
/s/ Lloyd R. Dille 


Lioyd R. Dille 
Secretary 


LRD 


MINUTES OF SPECIAL MEETING OF THE BOARD OF DIRECTORS 
OF GENERAL CREDIT, INC. 
Pursuant to the authority of Section 22 of the corporation's by- 
laws, a special meeting of the board of directors was called by Directors 
Soforenko and Ravenal. The meeting was held at the offices/of the corpora- 
tion, the Munsey Building, Washington, D. C. at 2 P.M., January 13, 
1959. 


* * * * &€ * *€ K * 


IT WAS FURTHER RESOLVED, that Mr. Ham would be released 


from the non-competitive restrictions in his present contract with the 


corporation. 
x * * * * * & K * 
/s/ Lloyd R. Dille 
Secretary 
* * * * * 
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‘No. 35, 927 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT. OF COLUMBIA 


FRED Cc. SACKS 


505 ‘Washington Basleing. 
Washington 5, D. Ce: 


Attorney for Appellee. — 


STATEMENT OF QUESTION PRESENTED 


Did the Court err when it found that there was 
in existence a valid contract in full force and effect, 


and that said contract would have expired on Feb- 
ruary 28, 1959? It is submitted that the answer 


to this question is no. 


STATEMENT OF QUESTION PRESENTED 
COUNTER-STATEMENT OF THE CASE 
SUMMARY OF ARGUMENT 

ARGUMENT 


CONCLUSION 
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GENERAL CREDIT, INC., 


Vv. 


HAZEN B. HAM, 
ppellee. 


————————— 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


Plaintiff, Hazen B. Ham, entered into a written contract of employ- 
ment (J.A. 3) with the defendant, which contract provided for his employ- 
ment for a period of 2 years from March 1, 1956. On May 8, |1957 while 
this contract was in full force and effect, there was offered to the plaintiff 
by the defendant, and accepted by the plaintiff, an agreement (J.A. 11) 


wherein the present contract was to be extended from February 28, 1958 
to February 28, 1959 on the same terms and conditions as the original 
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contract. There was nothing to be added nor deleted from the original 


contract which was executed on February 27, 1956. Plaintiff continued 
his employment under the existing contract until February 9, 1959, 
approximately 19 days prior to the expiration of the period covered by 
the extended contract at which time he was dismissed from his employ- 
ment by the defendant. 


Plaintiff thereafter filed a complaint (J.A. 2) to recover the differ- 
ence between that which he had received during the year 1959, and the 
agreed compensation contained in the agreement. The trial judge heard 
all the evidence adduced by the plaintiff and the defendant, and at the 
close of the case found (J.A. 9) as a matter of fact that there was in 
existence a valid contract in full force and effect and that said contract 
would have expired on February 28, 1959. 


SUMMARY OF ARGUMENT 


1. The contract of employment executed by the plaintiff and de- 
fendant was in force from March 1, 1956 until February 28, 1959. 


2. The agreement extending the original contract was reflected in 
a writing contained in the minutes of a meeting of the defendant corpora- 
tion of May 8, 1957. 


3. The original contract and none of its terms were ever modified, 
but merely extended. 


4. If the contract could be considered as having been modified the 
extension agreement was a sufficient writing to constitute a compliance 


with the original agreement. 


3 
ARGUMENT 
I 


The plaintiff entered into the employment of the defendant, a 
corporation, under the provisions of a certain contract (J.A. 3)/which 
provided for his employment for a period of 2 years from March 1, 1956. 
Thereafter, on May 8, 1957, there was offered to the plaintiff and 
accepted by him an extension of the original contract covering the period 
from February 28, 1956 to February 28, 1959. A memorandum of such 
agreement (J.A. 11) was reduced to writing and forwarded to the plain- 
tiff. The plaintiff continued in the employment of the defendant for 11 
months and 9 days covered under the extension agreement, and at a time 
when only 19 days remained for the completion of the original agreement 
together with the extension, the plaintiff was dismissed. Although it is 
the position of the appellant that the contract executed by them ceased 
to be in force after February 28, 1958, yet the appellant in a meeting 
held on January 13, 1959 (J.A. 13) passed a resolution wherein it was 
resolved that the appellee would be released from the non-competitive 


restriction in his present contract with the corporation (emphasis sup- 
plied). If, as the appellant contends, no contract existed at that time, 


then why did it become necessary to release him from a restriction con- 
tained in a contract that they allege did not exist. It must be noted that 
the minutes of May 8, 1957, (J.A. 11) and the minutes of January 13, 1959 
(J.A. 13) both were reduced to writing with the express intention to pro- 
vide for the certainty of respective obligations of both the appellant and 
the appellee. 


I 


The appellant's foundation for this appeal flows from the interpre- 
tation of the word modification. This is what the appellant relies on in 
seeking the Court to vacate the entry of judgment in favor of the appellee 
by asserting that the time period covered by the extension constitutes a 
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modification of the original contract. Appellee contends that nothing 
was modified or altered or added to or taken from the original contract 
and that the only thing covered by the agreement of May 8, 1957 was to 
extend the period of time during which the contract would remain in 
force. However, assuming by the remotest manner of interpretation it 
could be construed that an extension would constitute a modification, 
was not the written extension a compliance with paragraph 5 (J.A. 5) 
which merely requires a modification to be reduced to writing and 
signed by the parties. 


Even if it bé construed that there was a modification of the con- 
tract, it should make no difference to the ultimate result decided by the 
District Court. It is a well settled, elementary principle of contract law 
that the parties may, by mutual consent, modify a contract by altering, 
excising, or adding provisions, regardless of self-imposed limitations, 


as the power to modify or alter cannot be controlled or fettered by any 


stipulation to the contrary in the original contract. Such was the result 
in the case of Weiner v. Compagnie General Transatlantique, 61 F. 2d 
821. To do otherwise would encroach upon the doctrine of freedom of 
contract, for what the parties to a contract may do, they may also undo. 


In 12 Am. Jur. Sec. 428, page 1007, it is stated that: 


"A person who has agreed that he will contract by writing 
in a certain way does not thereby preclude himself from mak- 
ing a parol bargain to change his agreement. — Such a stipu- 
lation in the original contract may become inoperative because 
of a modification or recission, waiver or estoppel, or an in- 
dependent contract." 


It is ably stated in Corbin On Contracts, Vol. 2, Sec. 574, p. 372, 


“Today may control the effect of what happened yester- 
day; but what happened yesterday cannot change the effect of 
what happens today." 

In Teer v. George A. Fuller Co., 30 F. 2d 30, a case involving a 
building employment contract containing a provision that the contract 
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could not be modified except by writing, there being a subsequent oral 


agreement varying the contract, the Court determined that the 


oral 


agreement was provable and effective irrespective of the provision re- 


quiring the modification to be in writing. 


This Honorable Tribunal in Ochs et al. v. Weil, 79 U.S. App. D. C. 
84, 142 F. 2d 758, in construing the existence of a contract under the 


Statute of Frauds, stated that: 


"The nearly universal rule is that a complete contract 


binding under the Statute of Frauds may be gathered fro 
letters, writings and telegrams between the parties rela 


ing 


to the subject matter of the contract when so connected with 


each other that they may be fairly said to constitute one 
paper relating to the contract.” 


The Ochs case supports the proposition, that a contract may 
gather the controlling provisions from writings other than the original 
writing and that in order to determine the complete contract, all writings 
and matter pertaining to the same subject matter must be taken into con- 
sideration. Certainly the plaintiff had a right to rely on the agreements 


executed during the existence of the original contract. 


mm 


Appellee contends that there was no attempt by either the appellant 


or the appellee to modify any of the terms of the original contract, but 
that because of the favorable circumstances existing between the parties 
the appellant was desirous of retaining the services of the appellee for 


an additional year. The appellee received his compensation during the 


11 months and 9 days in which he was employed under the a 
agreement in the same manner as provided for in the origina 


nded 


agreement, 


but it appears that the appellant was attempting to save for themselves 
the balance due the appellee at the expiration of the year. The appellant 


would have been required to pay to the appellee approximately 


$4,000.00 


to complete the minimum salary to which the appellee was entitled 


under the provisions of the contract. 
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The Trial Court having heard all the evidence adduced by both 
parties determined as a matter of fact that a contract was in full force 
and effect and that said contract would have expired on February 28, 
1959. There is no attack by the appellant on the facts determined by 
the trial Court and’ we have no transcript of the proceedings which can 
be used in considering whether any evidence was introduced in support 
of the appellant's contention that a modification of the original contract 
had taken place. 


It is respectfully submitted that the appeal of the appellant con- 
tains no merit for this Court's consideration. 


CONCLUSION 


It is respectfully submitted that the judgment of the District Court 
for the District of Columbia is proper and correct in all respects and 
should therefore be affirmed. 


Respectfully submitted, 


FRED C. SACKS 


505 Washington Building 
Washington 5, D. C. 


Attorney for Appellee 


